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DETAILED ACTION 

• Receipt is acknowledged of applicant's amendment and response filed on 8 
September 2008. 

• The 35 USC 1 03 rejection over Hempel is withdrawn in view of the amendment. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 18, 19, 21, 24, 25, 27-30, 32, 35, 36, 38-40, 42, and 43 are rejected 
under 35 U.S.C. 103(a) as being unpatentable over U.S. Patent No. 4,994,264 
("Verdon"). 

Verdon, et. al. teach a method of making a press molded cosmetic composition 
(see col. 1 , line 67 - col. 2, line 2) comprising: 

• the fatty emulsion (solvent and fats) of instant claims 18(a'), 29(a'), 42(a'), 
and 43(a') {see Example, col. 4, line 65 - col. 5, line 23; Example, col. 4, 
line 65 - col. 5, line 23) with water as a solvent (see col. 2, lines 3-4); 

• the pearly, synthetic, and natural pigments and inert powders of instant 
claims 18(a"), 29(a"), 42(a"), and 43(a") {see col. 3, lines 54-61 and 
example); 
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• the mixing of instant claims 18(b), 29(b), 42(b), and 43(b) (see Example, 
col. 4, line 65 - col. 5, line 23) with a fatty emulsion to coloring powders 
proportion of about 50/50% by weight (see col. 6, line 20); 

• the extruding of instant claims 18(c), 29(c), 42(c), and 43(c) (see Example, 
col. 4, line 65 - col. 5, line 23); 

• the drying of instant claims 18(d), 29(d), 42(d), and 43(d) {see col. 4, lines 
32-36); 

• the stearate of instant claims 1 9 and 30 (see Example, col. 4, line 65 - col. 
5, line 23); 

• the preserving agents of instant claims 21 and 32 (see col. 3, lines 63-66); 

• the extruder of instant claims 24 and 35 (see col. 4, line 28); 

• the drying temperature and humidity of instant claims 26 and 37 (see col. 
4, lines 34-36); 

• the cosmetic of instant claims 27 and 38 (see Example, col. 4, line 65 - 
col. 5, line 23); 

• the blusher or eye shadow of instant claims 28 and 39 (see col. 1 , line 17); 
and 

• the sizing of instant claims 40, 42, and 43 (see col. 4, lines 1 1 -1 3). 

The paste is extruded at a temperature of about 10 of 35 degrees Celsius in a 
standard cosmetic powder compression molding device under standard cosmetic 
powder molding conditions followed by drying at a temperature of 40 to 55 degrees 
Celsius (see col. 4, lines 28-35). 
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Verdon explains that the disclosed invention is beneficial because it avoids the 
disadvantages of loose powder, such as messiness, spillage, etc. (see col. 1, lines 11- 
14). 

The Verdon reference does not explicitly recite the oven of instant claims 25 or 
36, or the temperature and humidity ranges of claims 18, 29, 42, and 43. However, it 
recites drying at temperatures of about 40-55 degrees Celsius with a final moisture 
content of about 0.25 to 7% (see col. 4, lines 34-36). It is inherent that the molded 
composition would only be dried at such high temperatures in an oven. 

It would have been obvious to a person of ordinary skill in the art at the time the 
invention was made to disclose process of making a make-up cosmetic comprising 
mixing a fatty emulsion and coloring powders, extruding the resulting paste, drying and 
sizing the extruded product, as taught by Verdon. One of ordinary skill in the art at the 
time the invention was made would have been motivated to use such a process 
because it results in a product which does not have the disadvantages of loose powder, 
as explained by Verdon. 

Response to Arguments 

Applicant's arguments filed on 13 April 2009 have been fully considered but they 
are not persuasive. 

1. Applicant argues that the solvent used instantly is water while Verdon discloses a 
slurry including a polar solvent (see remarks, page 8, 2— full-paragraph). 
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Examiner respectfully submits that instant claims 18(a'), 29(a'), 42(a'), and 43(a') 
use the transitional term "comprising", which is inclusive or open-ended and does not 
exclude additional, unrecited elements or method steps. See MPEP 21 1 1 .03. Further, 
Verdon discloses a water content as high as 60% (see col. 2, line 3), while the polar 
solvent concentration may be de minimus, i.e. as low as 0.01% (see col. 2, line 8). 

2. Applicant argues that Verdon discloses fatty liquid compounds in the Example at 
col. 4, line 60 onwards (see remarks, page 8, 2— full-paragraph). 

Examiner respectfully submits that the claims, as currently drafted, do not 
preclude fatty liquids; rather, the claims recite fatty liquids, e.g. seed oil derivatives 
(claim 18), olive oil (claim 19), etc. 

3. Applicant argues that Verdon's cosmetics need to be molded in a compression 
molding machine (see remarks, page 8, 5- full-paragraph). 

Verdon teaches extrusion of a paste in a standard cosmetic powder compression 
molding device (see col. 4, lines 28-31 ), followed by drying at a temperature of about 40 
to 55 degrees Celsius (see col. 4, line 34). The instant claims, as currently drafted, only 
require extruding the paste to obtain an extruded product directly followed by a drying 
step. Since the extrusion in Verdon occurs in the compression molding device, the 
molding is not a separate step which follows extrusion, rather, molding occurs during 
extrusion, and the drying step immediately follows the extrusion. 
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Further, the instant claims do not preclude extrusion in a powder compression 
molding device. As in Verdon, the instant application discloses solid compositions that 
can be produced in different formats (see published application, [0007]) and shapes 
(see published application, [0054]). 

Finally, as indicated previously, applicant does not provide a special definition of 
"non-pressed powder." As such, examiner respectfully submits that the "press molded" 
composition of Verdon reads on the composition of the instant application after it has 
been extruded. 

Conclusion 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 
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Correspondence 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to HASAN S. AHMED whose telephone number is 
(571)272-4792. The examiner can normally be reached on 9am - 5:30pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Michael P. Woodward can be reached on (571)272-8373. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/H. S. A./ 

Examiner, Art Unit 1615 

/Humera N. Sheikh/ 
Primary Examiner, Art Unit 1615 



